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On 25 November 2020, the European Securities and Markets Authority (ESMA) published[1]
a final statement[2] concerning the application of the MiFIR[3] derivatives trading obligation
(DTO) after the end of the Brexit transition period on 31 December 2020. ESMA published a
prior statement on 7 March 2019.[4] ICI Global has been advocating for an equivalence
decision by the European Commission covering UK derivative trading venues.[5]

Background

MiFIR[6] requires EU investment firms to conclude transactions in some derivatives[7] on
regulated markets (RMs), multilateral trading facilities (MTFs), organised trading facilities
(OTFs) or third-country trading venues established in jurisdictions for which the European
Commission has adopted an equivalence decision. In its 7 March 2019 statement,[8] ESMA
considered that there was no evidence that in case of a no-deal Brexit and in the absence
of an equivalence decision by the Commission covering UK trading venues, market
participants will not be able to continue meeting their obligations under the DTO.
Nevertheless, ESMA committed to monitor the situation closely.

ESMA'’s Final DTO Statement

In its 25 November 2020 statement, ESMA concludes that it does not consider that a
change of its approach is warranted, noting that most UK trading venues that offer trading
in derivatives subject to the DTO have established new venues in the EU. Furthermore,
while the trading activity on these trading venues is currently limited, those trading venues
have onboarded members and participants, including the major liquidity providers, which
will allow EU investment firms to comply with the DTO by trading the relevant derivatives in
those trading venues after the end of the transition period.

ESMA suggests that the continued application of the DTO after the end of the Brexit
transition period will not create risks to the stability of the financial system.

UK Position
In its 25 November 2020 statement, ESMA notes that, absent an equivalence decision, UK



branches of EU investment firms are likely to be subject to the DTO in both the EU and the
UK. ESMA acknowledges that this situation is challenging for UK branches of EU investment
firms and it may require changes to current business practices in order to ensure
compliance with EU law. However, ESMA suggest that this situation is primarily a
consequence of the way in which the UK has chosen to implement the DTO.

The Financial Conduct Authority (FCA) acknowledged the potential conflict between EU and
UK DTOs in a recent speech,[9] noting that the FCA remains open to discussions with ESMA
as how to minimise any disruption that could arise as a result of overlapping requirements
on financial counterparties.

Next Steps

ESMA notes that it will continue monitoring the situation closely to assess whether markets
would be sufficiently liquid to allow EU market participants to execute transactions in
derivatives subject to the DTO on eligible trading venues after the end of the transition
period. The FCA may make an announcement on the UK DTO in due course.

Giles Swan
Director of Global Funds Policy
ICI Global
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