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Recently, the Commodity Futures Trading Commission (“CFTC”) adopted rules regarding
the documentation between a customer and a futures commission merchant (“FCM”), the
timing of acceptance or rejection of trades for clearing by derivatives clearing organizations
(“DCOs”) and clearing members, the allocation of bunched orders, and the risk
management procedures of FCMs, swap dealers (“SD”), and major swap participants
(“MSP”) that are clearing members. [1] The Final Rules incorporate four separate CFTC
rulemakings in these areas. [2] The Final Rules become effective on October 1, 2012 for
FCMs, designated contract markets (“DCMs”), and DCOs. For SDs and MSPs, the rules
become effective on the later of October 1, 2012 or the date that the registration rules
become effective. [3]; A summary of the Final Rules is provided below.

Customer Clearing Documentation
In response to the development of a template by industry groups for use by swap market
participants in negotiating execution-related agreements with counterparties to swaps that
are intended to be cleared, [4] the CFTC adopted rules that would prohibit terms that could
conflict with the concepts of open access to clearing and competitive execution of
transactions. [5]

The voluntary template includes optional annexes that make the clearing member to one or



both of the executing parties a party to the agreement (i.e., trilateral agreement). The
trilateral agreement contains provisions that would permit a customer’s FCM, in
consultation with the SD that is the customer’s counterparty, to establish specific credit
limits for the customer’s swap transactions with the SD. The provisions of the template also
specify that the FCM will only accept for clearing those transactions that fall within these
limits, which may be less that the limit set for the customer for all trades cleared through
the FCM.

To address concerns that certain of the provisions in the trilateral agreements may conflict
with the goal of open access to clearing by market participants, the CFTC has adopted the
Final Rules. These rules prohibit arrangements that would:

disclose to an FCM, SD, or MSP the identity of a customer’s original executing
counterparty;

limit the number of counterparties with whom a customer may enter into a trade;

restrict the size of the position a customer may take with any individual counterparty,
apart from an overall credit limit for all positions held by the customer at the FCM;

impair a customer’s access to execution of a trade on terms that have a reasonable
relationship to the best terms available; or

prevent compliance with specified time frames for acceptance of trades into clearing.

In adopting these rules, the CFTC was of the view that disclosure of a customer’s original
executing counterparty could have potentially anticompetitive effects (e.g., lead to undue
influence by FCMs on a customer’s choice of counterparties or undue influence by SDs on a
customer’s choice of clearing member). Moreover, the CFTC was concerned that limiting
the number of counterparties would hurt the customer’s access to the best price as well as
general market liquidity, restricting the size of trades with particular counterparties would
impair the customer’s access to the best price as well as general market liquidity, and
restrictions on the number of counterparties and on the size of trades with them would slow
down acceptance for clearing. The CFTC believed that the exposure of dealers,
counterparties, and FCMs to risks of increased costs because of trades being rejected for
clearing could be better addressed through processing rules and risk management rules
adopted as part of the Final Rules, which are discussed below.

Time Frames for Acceptance into Clearing
The Final Rules set forth time frames for submission of trades by SDs and MSPs and
acceptance for clearing by clearing members and clearing organizations. These rules are
intended to facilitate the timely processing of trades and to minimize risk stemming from a
delay between the time of execution and acceptance into clearing. Specifically, an SD or
MSP would be required to submit a swap that is not executed on a SEF and DCM but is
subject to a clearing mandate as soon as technologically practicable following execution of
the swap, but no later than the close of business on the day of execution. For swaps that
are not executed on a SEF and DCM and not subject to a clearing mandate but for which
both counterparties have elected to clear the swap, the SD or MSP would be required to
submit the swap for clearing no later than the next business day after execution of the
swap, or the agreement to clear, if later than execution.

With respect to acceptance for clearing by a clearing member and clearing organization,



the Final Rules would require each FCM, SD, and MSP that is a clearing member of a DCO to
coordinate with each DCO on which it clears to establish systems that would enable the
FCM, SD, and MSP, respectively, or DCO acting on its behalf, to accept or reject each trade
submitted to the DCO for clearing as quickly as would be technologically practicable if fully
automated systems were used. In response to comments, the CFTC has determined to
permit DCOs to screen trades against applicable product and credit criteria before
acceptance or rejection provided that the criteria are non-discriminatory with respect to
trading venues and clearing participants.

The CFTC also modified the original proposal to require acceptance or rejection by the DCO
of all trades not executed on a DCM or SEF as quickly after submission as would be
technologically practicable if fully automated systems were used. The original proposal
made a distinction between swaps subject to mandatory clearing and those not subject to
mandatory clearing.

Post-Trade Allocation of Bunched Orders
The CFTC adopted rules to apply the procedures for allocating bunched orders in the
futures market to swaps. [6] Bunched orders are orders entered into by an account
manager on behalf of multiple customers, which are executed as a block and later allocated
among participating customer accounts. As adopted, the Final Rules require that bunched
orders be allocated as soon as practicable after execution but no later than: (1) for cleared
transactions, sufficiently before the end of the day the order is executed to ensure that
clearing records identify the customer accounts, and (2) for uncleared transactions, no later
than the end of the day the swap was executed.

Clearing Member Risk Management
Finally, the Final Rules set forth risk management requirements for FCMs, SDs, and MSPs
that are clearing members to require them to have procedures to limit the financial risks
they incur as a result of clearing trades and to have liquid resources to meet the obligations
that arise. The procedures must include, among others, establishing risk-based limits,
screening order for compliance with risk-based limits, monitoring for adherence to the risk-
based limits intra-day and overnight, conducting stress tests, and evaluating the ability to
meet initial and variation margin requirements and to liquidate, and testing all lines of
credit.
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