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Over the last few months, the UK and EU governments, institutions and regulatory
authorities have published further information on their approach to various technical
aspects of Brexit. The key publications of relevance to regulated funds and their managers
at EU and UK level since our last general update[1] are summarised below. Specific updates
have also been provided previously concerning European Securities and Markets Authority
(ESMA) action on derivatives[2] and the delegation of portfolio management by UCITS to
third country entities.[3]

European Commission “no-deal” Contingency Action Plan Measures
On 19 December 2018, the European Commission (“the Commission”) announced[4] that it
had implemented various aspects of its “no-deal” Brexit contingency plan, many of which
concern financial services and are of relevance to regulated funds and their managers, as
set out below.

Central Clearing of Derivatives

The Commission announced a temporary and conditional equivalence decision for a fixed,
limited period of 12 months to ensure that there will be no immediate disruption in the
central clearing of derivatives. On 18 February 2019, ESMA announced that three central
counterparties (CCPs) established in the UK will be recognised to provide their services in
the EU.[5]

Central Securities Depositaries

The Commission announced a temporary and conditional equivalence decision for a fixed,
limited period of 24 months to ensure that there will be no disruption in central depositaries
services for EU operators currently using UK operators. On 1 March 2019, ESMA announced
that in the event of a no-deal Brexit, the Central Securities Depository (CSD) established in



the United Kingdom (UK) – Euroclear UK and Ireland Limited – will be recognised as a third
country CSD to provide its services in the European Union (EU).[6]

Novation of derivative contracts

The Commission announced two Delegated Regulations facilitating novation, for a fixed
period of 12 months, of certain over-the-counter derivatives contracts, where a contract is
transferred from a UK to an EU27 counterparty.

ESMA’s Brexit Preparations
ESMA has undertaken various Brexit preparations of relevance to regulated funds and their
managers,[7] including concerning reporting, recordkeeping and other aspects of EMIR[8]
and most recently on 7 March 2019 concerning MIFID II/MIFIR,[9] covering the following:

Trading Obligation for Derivatives – ESMA acknowledged the absence of an
equivalence decision by the Commission covering UK derivative trading venues –a
issue that ICI Global has joined other associations to urge action on[10] – but will
continue to monitor closely how liquidity develops post-Brexit and whether markets
will be sufficiently liquid to allow EU27 market participants to execute transactions in
derivatives subject to the trading obligation on eligible trading venues;
Post-trade transparency – ESMA noted that pending the publication of any
assessments it is requested to make of UK trading venues, EU27 investment firms will
not be required to make transactions that are executed on an UK trading venue public
in the EU27 via an EU APA. Furthermore, ESMA noted that in the case of a no-deal
Brexit, as investment firms in the UK will no longer be considered EU investment firms
but will fall into the category of counterparties established in a third country, EU
investment firms are required to make public transactions concluded OTC with UK
counterparties via an APA established in the EU27.

UK Authorities’ Brexit Preparations
The UK Financial Conduct Authority (FCA) has published a general statement on its
approach to a no-deal Brexit,[11] along with sector specific guidance on Brexit for asset
managers,[12] and a policy statement[13] covering various aspects of the UK regulatory
framework including:

Proposed changes to the FCA’s Handbook;
The temporary permissions regime;[14]
Contract Continuity.

Other UK authorities, including the Prudential Regulatory Authority (PRA) have published
aspects of their approach,[15] including a recent joint statement with the Commodity
Futures Trading Commission on the derivatives trading and clearing[16] and the MoU
concluded by the Bank of England and ESMA which is of relevance to the recognition of UK
CSDs and CCPs noted above.[17]
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