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On July 22, the SEC adopted:

amendments to its proxy rules related to proxy voting advice;[1] and

supplemental proxy voting guidance for investment advisers.[2] 

The SEC adopted each by a 3-1 vote, with Chairman Clayton and Commissioners Roisman
and Peirce supporting each, and Commissioner Lee opposing each.[3] 

With respect to the proxy voting advice amendments, the SEC adopted amendments to the
“solicitation” definition and the proxy antifraud rule substantially as proposed.  The SEC
made substantial revisions its proposed “review and comment” framework for registrants,
however.  Whereas the proposal would have granted registrants the right to review and
comment on proxy advisory firms’ draft advice before funds and other clients received it,
the final amendments instead require that proxy advice be made available to registrants at
or prior to dissemination to the proxy advisory firms’ clients. These amendments also
exclude from the scope of these new review requirements proxy voting advice based on
custom policies that are proprietary to a proxy advisory firm’s client.

The SEC’s new proxy voting guidance to investment advisers supplements its 2019
guidance to advisers, in light of the proxy advice rule amendments. 

Summary of Proxy Voting Advice Amendments



Proxy advisory firms (or “proxy voting advice businesses” as they are called in the Adopting
Release, and which we abbreviate herein as “PVABs”) provide proxy voting advice[4] to
institutional investors, including investment advisers and funds.  The SEC adopted these
amendments “so that investors who use proxy voting advice receive more transparent,
accurate, and complete information on which to make their voting decisions, without
imposing undue costs or delays that could adversely affect the timely provision of proxy
voting advice.”[5] 

These amendments: 

Codify the SEC’s interpretation that proxy voting advice generally constitutes a
“solicitation” within the meaning of the Securities Exchange Act of 1934;

Condition the availability of certain existing exemptions from federal proxy rule
requirements for PVABs upon compliance with additional disclosure and procedural
requirements; and

Amend the proxy antifraud rule to clarify when the failure to disclose certain
information in proxy voting advice may be considered misleading. 

We summarize each below. 

Amended “Solicitation” Definition 

In the Adopting Release, the SEC reiterates its view that proxy voting advice provided by
PVABs generally constitutes a “solicitation” subject to the proxy rules.  Rule 14a-1(l) as
amended codifies this interpretation to make clear that the term “solicitation” includes any
proxy voting advice that makes a recommendation to a shareholder as to its vote, consent,
or authorization on a specific matter for which shareholder approval is solicited, and that is
furnished by a person that markets its expertise as a provider of such advice, and sells such
advice for a fee.[6] 

Amendments to the Solicitation Exemptions 

Despite the SEC’s broad view of what constitutes a “solicitation,” Rule 14a-2(b)
conditionally exempts certain solicitations or entities from the proxy rules’ information and
filing requirements.  PVABs currently rely on the exemptions in Rule 14a-2(b)(1) and
(b)(3).  

The amendments to Rule 14a-2(b) impose several new conditions on PVABs’ use of these
exemptions.  The SEC believes these new conditions will “advance the Commission’s
interest in improving the mix of information available to shareholders in a manner that is
compatible with the complex and time-sensitive proxy voting advice infrastructure that
currently exists… .”[7] 

First, the amendments require that PVABs include disclosure about material conflicts of
interest in their proxy voting advice, or in an electronic medium used to deliver the proxy
voting advice.[8] 

Second, PVABs must adopt and publicly disclose written policies and procedures reasonably
designed to ensure that:  

Registrants[9] that are the subject of proxy voting advice have such advice made
available to them at or prior to the time when such advice is disseminated to the



PVAB’s clients;[10] and

Clients have a mechanism by which they can reasonably be expected to become
aware of any written statements regarding the PVAB’s proxy voting advice by
registrants, in a timely manner before the shareholder meeting.[11] 

These provisions (particularly the first) depart significantly from the proposal, which would
have granted registrants the right to review and comment on PVABs’ draft advice before
funds and other clients received it.  ICI objected to this aspect of the proposal, and the
SEC’s final “review and notice” framework resembles ICI’s “concurrent review”
recommendation.[12]  The change reflects SEC’s recognition of “the timing pressures and
logistical challenges faced by shareholders, investment advisers, registrants, and, as a
result, proxy voting advice businesses and their clients, particularly during the peak of
proxy season.”[13]  ICI’s comment letter articulated these precise concerns. 

Consistent with ICI’s recommendation, the final amendments also exclude from the scope
of these new requirements proxy voting advice based on custom policies that are
proprietary to a PVAB’s client.[14]  Solicitations involving certain merger and acquisition
transactions or contested matters (e.g., contested director elections) also are excluded
from the scope of these requirements, due to their “fast-moving” nature and “short time
windows.” 

Amended Proxy Antifraud Rule 

The SEC amended the proxy antifraud rule (Rule 14a-9) to include examples of when a
PVAB’s failure to disclose certain information in proxy voting advice could be considered
misleading.[15] Specifically, the amended rule lists failure to disclose material information
such as the PVAB’s methodology, sources of information, and conflicts of interest as
examples of what may be misleading within the meaning of the rule.[16] 

Compliance Dates 

The amendments will be effective 60 days after publication in the Federal Register, but
affected PVABs need not comply with the exemptive rule amendments (i.e., the
amendments to Rule 14a-2(b)(9)) until December 1, 2021.  Thus, the SEC expects PVABs to
be in full compliance with these requirements prior to the 2022 proxy season. 

Supplemental Proxy Voting Guidance for Investment Advisers 

The SEC last provided proxy voting guidance to investment advisers in August 2019.[17] 
This new guidance supplements the 2019 guidance, in light of the proxy advice rule
amendments described above.  The SEC believes that those amendments will result in
registrants making additional information available to PVABs and investment advisers, and
this guidance is meant to “assist investment advisers in assessing how to consider the
additional information …, including in circumstances where the investment adviser utilizes
a proxy advisory firm’s electronic vote management system… .”[18]

In the 2019 guidance, the SEC discussed a number of steps that an investment adviser
could take to demonstrate that it is making proxy voting determinations in its clients’ best
interest.  In this guidance, the SEC states that additional steps include assessing pre-
populated votes and considering additional information that may become available prior to
a voting deadline.  The SEC states that “if an issuer files such additional information
sufficiently in advance of the submission deadline and such information would reasonably



be expected to affect the investment adviser’s voting determination, the investment
adviser would likely need to consider such information prior to exercising voting authority in
order to demonstrate that it is voting in its client’s best interest.”[19]

The guidance also addresses disclosure obligations and client consent when investment
advisers use automated voting services. It states that in determining the scope of an
investment adviser’s proxy voting responsibilities, and consistent with its duty of loyalty, an
investment adviser must make full and fair disclosure to its clients of all material facts
related to the exercise of voting authority.  Accordingly, “an investment adviser that uses
automated voting should consider disclosing: (1) the extent of that use and under what
circumstances it uses automated voting; and (2) how its policies and procedures address
the use of automated voting in cases where it becomes aware before the submission
deadline … that an issuer intends to file or has filed additional soliciting materials with the
Commission regarding a matter to be voted upon.”[20]  The SEC states that without this
disclosure, a client may not have sufficiently specific information to provide informed
consent “with respect to the use of automated voting as a means of exercising voting
authority and for the adviser to satisfy its obligations under rule 206(4)-6 and Form
ADV.”[21]

The guidance will be effective upon publication in the Federal Register. 
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